JAMES A BECKER

| BLA 94- 700 Deci ded March 13, 1997

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent , decl aring mni ng clai ns abandoned and void. MVC 19743,
MVC 21821, and MMC 21822.

Afirned.

1.

Mning dains: Abandonnent--Mning dains: Rental
or dai mMintenance Fees: General |l y--Mning
dains: Rental or da mMintenance Fees: Sl |
M ner Exenption

An applicant for a snall mner exenption from

paynent of rental fees under the Departnent of the
Interior and Rel ated Agencies Appropriations Act

for Hscal Year 1993, P.L. 102-381, 106 Sat. 1374,
1378-79 (1992), was required to file a certified
statenment by Aug. 31, 1993, for each of

the assessnent years (ending Sept. 1, 1993, and

Sept. 1, 1994) for which the exenption was clained. 1In
the absence of a snall miner exenption fromthe rental
fee requirenent, failure to pay the fees in accordance
wth the Act and regul ations resulted in a concl usi ve
presunption of abandonnent .

Administrative Authority: Estoppel -- Est oppel

ne precondition for the invocation of estoppel

agai nst the Governnent in natters concerning the
public lands is the existence of affirmative
msconduct on the part of the Gvernnent. For a
msrepresentation to be affirmati ve msconduct, it nust
be inthe formof a crucial msstatenent in an official
witten decision.

APPEARANCES  Janes A Becker, Butte, Montana, pro se.

(P N ON BY ADM N STRATI VE JUDE BURX

Janes A Becker has appeal ed froma decision of the Mntana Sate
Gfice, Bureau of Land Managenent (BLM), dated June 16, 1994, declaring
the Qittering HIl (MM 19743), Qittering HIl Apex (MM 21821), and
Qittering HIl Addition (ML 21822) | ode mining cl ai ns abandoned and voi d
for failure to pay rental fees or to submt certificates of exenption for
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both the 1993 and 1994 assessnent years, prior to the August 31, 1993,
deadl i ne.

The record reflects that a certification of exenption for the 1993
assessnent year covering the subject mning clains was recei ved by BLM
on Novenber 30, 1993, along with a copy of the recorded 1993 affi davit
of labor. Inits June 16 decision, BLMrejected this filing and decl ared
the cl ai n8 abandoned and voi d, noting that under the provisions of the
Departnment of the Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (1992 Act), P.L. 102-381, 106 Sat. 1374, 1378-79 (1992),
those seeking a small miner exenption fromthe rental paynents i nposed
by the Act were required to file, on or before August 31, 1993, separate
statenents for both the 1993 and 1994 assessnent years. |In effect,
Becker's filing was rejected because it was both untinely and covered
only the 1993 assessnent year.

In his statenent of reasons for this appeal, Becker contends he nade
every attenpt to satisfy the newlaws based upon infornation provided by
BLM Appellant notes that he attended a nuniber of neetings wth BLM st af f
and asserts that:

The informati on we got at these neetings was that we woul d

neet the requirenents for the snmall mners Certificate of
Exenption if we nailed our A an of (peration and our Sl |
Mners Exclusion Satenent at the tine we nail ed our annual
Affidavit of Representation. V¢ did this and nailed all three
forns on Novenber 30, 1993 as we were instructed. V¢ were told
that in the year 1994 we woul d have to nmail in our Svall Mners
Exclusion Satenent by August 26, 1994, but that date did not
apply for the year 1993.

(Satenent of Reasons at 1.)
The 1992 Act provided, in relevant part, that:

[ FJor each unpatented mning claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314 (a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

106 Sat. 1378. The Act contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,

requi ring paynent of the $100 rental fee on or before August 31, 1993.
106 Sat. 1378-79.
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The Act further provided, subject to various conditions, for an
exenption fromthe paynent of rental fees for clainants hol ding 10 or fewer
clains, the so-called snall mner exenption. 1d. Additionally, the Act
directed "[t]hat failure to nake the annual paynent of the claimrental fee
as required by this Act shall conclusively constitute an abandonnent of the
unpatented mning claim mll or tunnel site by the claimant.” 106 Sat.
1379.

[1] Uhder the Act, clainmants hol ding 10 or fewer mning cl ai ns,
mllsites, and/or tunnel sites were afforded the opportunity to seek an
exception, known as the "snall miner" exenption, fromthe annual rental
requirenent. 106 Sat. 1378-79; 43 PR 3833.1-5(d), 3833.1-6, 3833.1-7
(1993); see WIliamB Way, 129 IBLA 173 (1994). Thus, a clai nant coul d
either elect to pay the rental fee or, alternatively, if a cla nant sought
to avail hinself of the snall mner exenption, performthe assessnent work,
certify by August 31, 1993, the performance of such work (prospectively in
the case of work for the assessnent year ending Septenber 1, 1994), and
neet the filing requirenents of section 314 of the Federal Land Policy and
Minagenent Act of 1976, 43 US C 8§ 1744 (1994). See 106 Sat. 1378, 1379,
43 (FR 3833.1-7 (1993). The applicant for a small mner exenption was
requi red, however, to file a separate request by August 31, 1993, for each
of the assessnent years for which he was seeking an exenption. 43 GR
3833.1-7(d) (1993); Rchard L. Shreves, 132 | BLA 138 (1995); Edw n L.
Bvans, 132 IBLA 103 (1995). Wiere an applicant failed to pay the rental
fee for either of the assessnent years and a certificate of exenption was
not tinely filed for either of these assessnent years, the clains are
properly deened abandoned and void. R chard L. Shreves, supra; Jesse L.
Qeary, 131 IBLA 296 (1994). S nce Becker clearly did not tinely nake the
requisite filings or tender the necessary rentals, the clains nust be
consi dered to be abandoned and voi d.

[2] Appellant asserts that he relied to his detrinent on infornation
received fromBLM The Board, however, has well-established rul es
governi ng consi deration of estoppel questions. These rul es were summarized
in Parmgan G., 91 IBLA 113, 117 (1986), aff'd sub nom Bolt v. Lhited
Sates, 944 F.2d 603 (9th dr. 1991):

FHrst, we have adopted the el enents of estoppel described by
the Nnth drcuit Gourt of Appeals in Lhited Sates v. Georgi a-
Pacific ., 421 F.2d 92 (9th dr. 1970):

Four el enents nust be present to establish the defense of
estoppel : (1) The party to be estopped nust know the facts;
(2) he nust intend that his conduct shall be acted on or
nust so act that the party asserting the estoppel has a
right to believe it is so intended; (3) the latter nust

be ignorant of the true facts; and (4) he nust rely on the
forner's conduct to his injury.

Id. at 96 (quoting Hanpton v. Paramount A ctures Gorp., 279 F. 2d
100, 104 (9th dr. 1960)). See Sate of A aska, 46 IBLA 12, 21
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(1980); Harry E Reeves, 31 IBLA 242, 267 (1977). Second, we
have adopted the rul e of nunerous courts that estoppel is an
extraordinary renedy, especially as it relates to the public
lands. Harold E Wods, 61 IBLA 359, 369 (1982); Sate of

A aska, supra. Third, estoppel against the governnent in
natters concerning public | ands nust be based on affirnative

m sconduct, such as misrepresentation or conceal nent of naterial
facts. lhited Sates v. Ruby G., 588 F.2d 697, 703 (9th Qr.
1978); DF._lson, 63 I BLA 121 (1982); Arpee Jones, 61 |BLA 149
(1982). Hnally, we have noted that while estoppel nay |ie where
reliance on Gvernnental statenents deprived an individual of a
right which he coul d have acquired, estoppel does not |ie where
the effect of such action would be to grant an individual a right
not authorized by law See Eodward L. HIlis, 42 IBLA 66 (1979).

A review of the record shows clearly that Becker cannot establish the
necessary el enents to i nvoke estoppel wth respect to the instant appeal .
Wii | e Becker asserts that he nade a good faith effort to conply wth the
provi sions of the 1992 Act and that, based on representations of BLM
officials, he believed that submssion of the small mner exenption
certification could be nade after the August 31, 1993, deadline inposed by
the express terns of the 1992 Act, these contentions fail to provide an
adequat e basis for an estoppel .

As we reiterated in Janes W Bowing, 129 IBLA 52 (1994), for a
msrepresentation to be affirmati ve msconduct sufficient to justify
i nvocation of estoppel, it nust be in the formof a crucial msstatenent in
an official witten decision. See also Peak R ver Expeditions (n
Reconsi deration), 98 IBLA 13, 15-16 (1987); Seve E Gate, 97 IBLA 27, 32
(1987); Marathon Q1 ., 16 IBLA 298, 317 (1974). The reason that both
the Departnent and the courts have required that estoppel clains generally
be based on witten docunents is sinple. Qal advice, by its nature,
provi des an unstabl e foundati on on which to base future actions. This is a
function not nerely of the very real possibility of m sunderstandi ngs
between the participants but because, as the Suprene Gourt noted in Heckl er
v. Gnmunity Health Services, 467 US 51, 65 (1984), "[written advice,
[Tke awitten judicial opinion, requires its author to reflect about the
nature of the advice that is given to the citizen, and subject that advice
to the possibility of review criticismand reexamnation.” For these
reasons, the Board has consistently refused to entertai n estoppel clains
unl ess based on an official witten docunent, particularly in those
situations, such as the one herein, wherein the effect of the invocation of
estoppel would be to nullify an express Gongressional directive that clains
for which neither rental paynents nor certifications for a snall nmner
exenpti on were received on or before August 31, 1993, were abandoned and
voi d.

Mbreover, there is an additional reason why estoppel does not lie in
the instant appeal. Regardl ess of the fact that he nay have actual | y been
ignorant of the obligations inposed by the Act, Becker is properly charged
w th constructive know edge of the statute and i npl enenting regul ati ons.
Federal GQop Insurance Gorp. v. Merrill, 332 US 380, 384-85 (1947); John
Putt, Jr., 53 IBLA 313, 319 (1981). Appellant, therefore, cannot, as a
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natter of law be deened ignorant of the true facts as required by the
standards enunciated in Lhited Sates v. Georgi a-Pacific, supra, and the
Departnent is not estopped fromapplying the [awaccording to its plain
neani ng.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

Janes L. Burski
Admini strative Judge
| concur:

C Randall Gant, Jr.
Admini strative Judge
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